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legal obligation of the grantor or the
grantor’s spouse other than the support
or maintenance of a beneficiary (other
than the grantor’s spouse) whom the
grantor or grantor’s spouse is legally
obligated to support. See §301.7701-4(e)
of this chapter for rules on the classi-
fication of and application of section
677 to an environmental remediation
trust.

(e) Exception for certain discretionary
rights affecting income. The last sen-
tence of section 677(a) provides that a
grantor shall not be treated as the
owner when a discretionary right can
only affect the beneficial enjoyment of
the income of a trust received after a
period of time during which a grantor
would not be treated as an owner under
section 673 if the power were a rever-
sionary interest. See §§1.673(a)-1 and
1.673(b)-1. For example, if the ordinary
income of a trust is payable to B for 10
years and then in the grantor’s discre-
tion income or corpus may be paid to B
or to the grantor (or his spouse in the
case of property transferred in trust by
the grantor after October 9, 1969), the
grantor is not treated as an owner with
respect to the ordinary income under
section 677 during the first 10 years. He
will be treated as an owner under sec-
tion 677 after the expiration of the 10-
year period unless the power is relin-
quished. If the beginning of the period
during which the grantor may sub-
stitute beneficiaries is postponed, the
rules set forth in §1.673(d)-1 are appli-
cable in determining whether the
grantor should be treated as an owner
during the period following the post-
ponement.

(f) Accumulation of income. If income
is accumulated in any taxable year for
future distribution to the grantor (or
his spouse in the case of property
transferred in trust by the grantor
after Oct. 9, 1969), section 677(a)(2)
treats the grantor as an owner for that
taxable year. The exception set forth in
the last sentence of section 677(a) does
not apply merely because the grantor
(or his spouse in the case of property
transferred in trust by the grantor
after Oct. 9, 1969) must await the expi-
ration of a period of time before he or
she can receive or exercise discretion
over previously accumulated income of
the trust, even though the period is

§1.677(a)-1

such that the grantor would not be
treated as an owner under section 673 if
a reversionary interest were involved.
Thus, if income (including capital
gains) of a trust is to be accumulated
for 10 years and then will be, or at the
discretion of the grantor, or his spouse
in the case of property transferred in
trust after October 9, 1969, or a non-
adverse party, may be, distributed to
the grantor (or his spouse in the case of
property transferred in trust after Oct.
9, 1969), the grantor is treated as the
owner of the trust from its inception. If
income attributable to transfers after
October 9, 1969 is accumulated in any
taxable year during the grantor’s life-
time for future distribution to his
spouse, section 677(a)(2) treats the
grantor as an owner for that taxable
year even though his spouse may not
receive or exercise discretion over such
income prior to the grantor’s death.

(g) Examples. The application of sec-
tion 677(a) may be illustrated by the
following examples:

Example 1. G creates an irrevocable trust
which provides that the ordinary income is
to be payable to him for life and that on his
death the corpus shall be distributed to B, an
unrelated person. Except for the right to re-
ceive income, G retains no right or power
which would cause him to be treated as an
owner under sections 671 through 677. Under
the applicable local law capital gains must
be applied to corpus. During the taxable year
1970 the trust has the following items of
gross income and deductions:

Dividends ... $5,000
Capital gain 1,000
Expenses allocable to income... .200
Expenses allocable to corpus...........c.......... 100

Since G has a right to receive income he is
treated as an owner of a portion of the trust
under section 677. Accordingly, he should in-
clude the $5,000 of dividends, $200 income ex-
pense, and $100 corpus expense in the com-
putation of his taxable income for 1970. He
should not include the $1,000 capital gain
since that is not attributable to the portion
of the trust that he owns. See §1.671-3(b).
The tax consequences of the capital gain are
governed by the provisions of subparts A, B,
C, and D (section 641 and following), part I,
subchapter J, chapter 1 of the Code. Had the
trust sustained a capital loss in any amount
the loss would likewise not be included in
the computation of G’s taxable income, but
would also be governed by the provisions of
such subparts.

Example 2. G creates a trust which provides
that the ordinary income is payable to his
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adult son. Ten years and one day from the
date of transfer or on the death of his son,
whichever is earlier, corpus is to revert to G.
In addition, G retains a discretionary right
to receive $5,000 of ordinary income each
year. (Absent the exercise of this right all
the ordinary income is to be distributed to
his son.) G retained no other right or power
which would cause him to be treated as an
owner under subpart E (section 671 and fol-
lowing). Under the terms of the trust instru-
ment and applicable local law capital gains
must be applied to corpus. During the tax-
able year 1970 the trust had the following
items of income and deductions:

Dividends .......cooeevuiiiiiiiiiie e $10,000
Capital gain .......ccoooiiiiiiii 2,000
Expenses allocable to income..................... 400
Expenses allocable to corpus...........c.......... 200
Since the capital gain is held or accumulated
for future distributions to G, he is treated
under section 677(a)(2) as an owner of a por-
tion of the trust to which the gain is attrib-
utable. See §1.671-3(b).

Therefore, he must include the capital gain
in the computation of his taxable income.
(Had the trust sustained a capital loss in any
amount, G would likewise include that loss
in the computation of his taxable income.) In
addition, because of G’s discretionary right
(whether exercised or not) he is treated as
the owner of a portion of the trust which will
permit a distribution of income to him of
$5,000. Accordingly, G includes dividends of
$5,208.33 and income expenses of $208.33 in
computing his taxable income, determined in
the following manner:

Total dividends $10,000.00
Less: Expenses allocable to income . 400.00
Distributable income of the trust ....... 9,600.00
Portion of dividends attributable to G (5,000/
9,600%$310,000) ..o 5,208.33
Portion of income expenses attributable to G
(5,000/9,600% $400) ....cvvvrvrereereirieiririnirees 208.33
Amount of income subject to discre-
tionary right .......cccccvevineniiiice 5,000.00

In accordance with §1.671-3(c), G also takes
into account $104.17 (5,000/9,600x$200) of cor-
pus expenses in computing his tax liability.
The portion of the dividends and expenses of
the trust not attributable to G are governed
by the provisions of subparts A through D.

[T.D. 7148, 36 FR 20749, Oct. 29, 1971, as

amended by T.D. 8668, 61 FR 19191, May 1,
1996]

§1.677(b)-1 Trusts for support.

(a) Section 677(b) provides that a
grantor is not treated as the owner of
a trust merely because its income may
in the discretion of any person other
than the grantor (except when he is
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acting as trustee or cotrustee) be ap-
plied or distributed for the support or
maintenance of a beneficiary (other
than the grantor’s spouse in the case of
income from property transferred in
trust after October 9, 1969), such as the
child of the grantor, whom the grantor
or his spouse is legally obligated to
support. If income of the current year
of the trust is actually so applied or
distributed the grantor may be treated
as the owner of any portion of the trust
under section 677 to that extent, even
though it might have been applied or
distributed for other purposes. In the
case of property transferred to a trust
before October 10, 1969, for the benefit
of the grantor’s spouse, the grantor
may be treated as the owner to the ex-
tent income of the current year is ac-
tually applied for the support or main-
tenance of his spouse.

(b) If any amount applied or distrib-
uted for the support of a beneficiary,
including the grantor’s spouse in the
case of property transferred in trust
before October 10, 1969, whom the
grantor is legally obligated to support
is paid out of corpus or out of income
other than income of the current year,
the grantor is treated as a beneficiary
of the trust, and the amount applied or
distributed is considered to be an
amount paid within the meaning of
section 661(a)(2), taxable to the grantor
under section 662. Thus, he is subject to
the other relevant portions of subparts
A through D (section 641 and follow-
ing), part |, subchapter J, chapter 1 of
the Code. Accordingly, the grantor
may be taxed on an accumulation dis-
tribution or a capital gain distribution
under subpart D (section 665 and fol-
lowing) of such part I. Those provisions
are applied on the basis that the grant-
or is the beneficiary.

(c) For the purpose of determining
the items of income, deduction, and
credit of a trust to be included under
this section in computing the grantor’s
tax liability, the income of the trust
for the taxable year of distribution will
be deemed to have been first distrib-
uted. For example, in the case of a
trust reporting on the calendar year
basis, a distribution made on January
1, 1956, will be deemed to have been
made out of ordinary income of the
trust for the calendar year 1956 to the
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extent of the income for that year even
though the trust had received no in-
come as of January 1, 1956. Thus, if a
distribution of $10,000 is made on Janu-
ary 1, 1956, for the support of the
grantor’s dependent, the grantor will
be treated as the owner of the trust for
1956 to that extent. If the trust re-
ceived dividends of $5,000 and incurred
expenses of $1,000 during that year but
subsequent to January 1, he will take
into account dividends of $5,000 and ex-
penses of $1,000 in computing his tax li-
ability for 1956. In addition, the grant-
or will be treated as a beneficiary of
the trust with respect to the $6,000
($10,000 less distributable income of
$4,000 (dividends of $5,000 less expenses
of $1,000)) paid out of corpus or out of
other than income of the current year.
See paragraph (b) of this section.

(d) The exception provided in section
677(b) relates solely to the satisfaction
of the grantor’s legal obligation to sup-
port or maintain a beneficiary. Con-
sequently, the general rule of section
677(a) is applicable when in the discre-
tion of the grantor or nonadverse par-
ties income of a trust may be applied
in discharge of a grantor’s obligations
other than his obligation of support or
maintenance falling within section
677(b). Thus, if the grantor creates a
trust the income of which may in the
discretion of a nonadverse party be ap-
plied in the payment of the grantor’s
debts, such as the payment of his rent
or other household expenses, he is
treated as an owner of the trust regard-
less of whether the income is actually
so applied.

(e) The general rule of section 677(a),
and not section 677(b), is applicable if
discretion to apply or distribute in-
come of a trust rests solely in the
grantor, or in the grantor in conjunc-
tion with other persons, unless in ei-
ther case the grantor has such discre-
tion as trustee or cotrustee.

(f) The general rule of section 677(a),
and not section 677(b), is applicable to
the extent that income is required,
without any discretionary determina-
tion, to be applied to the support of a
beneficiary whom the grantor is legally
obligated to support.

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as

amended by T.D. 7148, 36 FR 20750, Oct. 29,
1971]

§1.678(c)-1

8§1.678(a)-1 Person other than grantor
treated as substantial owner; gen-
eral rule.

(a) Where a person other than the
grantor of a trust has a power exer-
cisable solely by himself to vest the
corpus or the income of any portion of
a testamentary or inter vivos trust in
himself, he is treated under section
678(a) as the owner of that portion, ex-
cept as provided in section 678(b) (in-
volving taxation of the grantor) and
section 678(c) (involving and obligation
of support). The holder of such a power
also is treated as an owner of the trust
even though he has partially released
or otherwise modified the power so
that he can no longer vest the corpus
or income in himself, if he has retained
such control of the trust as would, if
retained by a grantor, subject the
grantor to treatment as the owner
under sections 671 to 677, inclusive. See
section 671 and 8§1.671-2 and 1.671-3 for
rules for treatment of items of income,
deduction, and credit where a person is
treated as the owner of all or only a
portion of a trust.

(b) Section 678(a) treats a person as
an owner of a trust if he has a power
exercisable solely by himself to apply
the income or corpus for the satisfac-
tion of his legal obligations, other than
an obligation to support a dependent
(see §1.678(c)-1 subject to the limita-
tion of section 678(b). Section 678 does
not apply if the power is not exer-
cisable solely by himself. However, see
§1.662(a)-4 for principles applicable to
income of a trust which, pursuant to
the terms of the trust instrument, is
used to satisfy the obligations of a per-
son other than the grantor.

§1.678(b)-1
owner.
Section 678(a) does not apply with re-
spect to a power over income, as origi-
nally granted or thereafter modified, if
the grantor of the trust is treated as
the owner under sections 671 to 677, in-
clusive.

If grantor is treated as the

§1.678(c)-1 Trusts for support.

(a) Section 678(a) does not apply to a
power which enables the holder, in the
capacity of trustee or cotrustee, to
apply the income of the trust to the
support or maintenance of a person
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whom the holder is obligated to sup-
port, except to the extent the income is
so applied. See paragraphs (a), (b), and
(c) of §1.677(b)-1 for applicable prin-
ciples where any amount is applied for
the support or maintenance of a person
whom the holder is obligated to sup-
port.

(b) The general rule in section 678(a)
(and not the exception in section 678(c))
is applicable in any case in which the
holder of a power exercisable solely by
himself is able, in any capacity other
than that of trustee or cotrustee, to
apply the income in discharge of his
obligation of support or maintenance.

(c) Section 678(c) is concerned with
the taxability of income subject to a
power described in section 678(a). It has
no application to the taxability of in-
come which is either required to be ap-
plied pursuant to the terms of the trust
instrument or is applied pursuant to a
power which is not described in section
678(a), the taxability of such income
being governed by other provisions of
the Code. See §1.662(a)-4.

8§1.678(d)-1 Renunciation of power.

Section 678(a) does not apply to a
power which has been renounced or dis-
claimed within a reasonable time after
the holder of the power first became
aware of its existence.

MISCELLANEOUS

§1.681(a)-1 Limitation on charitable
contributions deductions of trusts;
scope of section 681.

Under section 681, the unlimited
charitable contributions deduction oth-
erwise allowable to a trust under sec-
tion 642(c) is, in general, subject to per-
centage limitations, corresponding to
those applicable to contributions by an

individual under section 170(b)(1) (A)
and (B), under the following cir-
cumstances;

(a) To the extent that the deduction
is allocable to ““unrelated business in-
come’”’;

(b) For taxable years beginning be-
fore January 1, 1970, if the trust has en-
gaged in a prohibited transaction;

(c) For taxable years beginning be-
fore January 1, 1970, if income is accu-
mulated for a charitable purpose and
the accumulation is (1) unreasonable,

26 CFR Ch. | (4-1-97 Edition)

(2) substantially diverted to a non-
charitable purpose, or (3) invested
against the interests of the charitable
beneficiaries.

Further, if the circumstance set forth
in paragraph (a) or (c) of this section is
applicable, the deduction is limited to
income actually paid out for charitable
purposes, and is not allowed for income
only set aside or to be used for those
purposes. If the circumstance set forth
in paragraph (b) of this section is appli-
cable, deductions for contributions to
the trust may be disallowed. The provi-
sions of section 681 are discussed in de-
tail in 8§1.681(a)-2 through 1.681(c)-1.
For definition of the term “‘income”,
see section 643(b) and §1.643(b)-1.

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as
amended by T.D. 7428, 41 FR 34627, Aug. 16,
1976]

§1.681(a)-2 Limitation on charitable
contributions deduction of trusts
with trade or business income.

(a) In general. No charitable contribu-
tions deduction is allowable to a trust
under section 642(c) for any taxable
year for amounts allocable to the
trust’s unrelated business income for
the taxable year. For the purpose of
section 681(a) the term unrelated busi-
ness income of a trust means an amount
which would be computed as the trust’s
unrelated business taxable income
under section 512 and the regulations
thereunder, if the trust were an organi-
zation exempt from tax under section
501(a) by reason of section 501(c)(3). For
the purpose of the computation under
section 512, the term unrelated trade or
business includes a trade or business
carried on by a partnership of which a
trust is a member, as well as one car-
ried on by the trust itself. While the
charitable contributions deduction
under section 642(c) is entirely dis-
allowed by section 681(a) for amounts
allocable to ‘‘unrelated business in-
come”’, a partial deduction is neverthe-
less allowed for such amounts by the
operation of section 512(b)(11), as illus-
trated in paragraphs (b) and (c) of this
section. This partial deduction is sub-
ject to the percentage limitations ap-
plicable to contributions by an individ-
ual under section 170(b)(1) (A) and (B),
and is not allowed for amounts set
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aside or to be used for charitable pur-
poses but not actually paid out during
the taxable year. Charitable contribu-
tions deductions otherwise allowable
under section 170, 545(b)(2), or 642(c) for
contributions to a trust are not dis-
allowed solely because the trust has
unrelated business income.

(b) Determination of amounts allocable
to unrelated business income. In deter-
mining the amount for which a chari-
table contributions deduction would
otherwise be allowable under section
642(c) which are allocable to unrelated
business income, and therefore not al-
lowable as a deduction, the following
steps are taken:

(1) There is first determined the
amount which would be computed as
the trust’s unrelated business taxable
income under section 512 and the regu-
lations thereunder if the trust were an
organization exempt from tax under
section 501(a) by reason of section
501(c)(3), but without taking the chari-
table contributions deduction allowed
under section 512(b)(11).

(2) The amount for which a chari-
table contributions deduction would
otherwise be allowable under section
642(c) is then allocated between the
amount determined in subparagraph (1)
of this paragraph and any other income
of the trust. Unless the facts clearly in-
dicate to the contrary, the allocation
to the amount determined in subpara-
graph (1) of this paragraph is made on
the basis of the ratio (but not in excess
of 100 percent) of the amount deter-
mined in subparagraph (1) of this para-
graph to the taxable income of the
trust, determined without the deduc-
tion for personal exemption under sec-
tion 642(b), the charitable contribu-
tions deduction under section 642(c), or
the deduction for distributions to bene-
ficiaries under section 661(a).

(3) The amount for which a chari-
table contributions deduction would
otherwise be allowable under section
642(c) which is allocable to unrelated
business income as determined in sub-
paragraph (2) of this paragraph, and
therefore not allowable as a deduction,
is the amount determined in subpara-
graph (2) of this paragraph reduced by
the charitable contributions deduction
which would be allowed under section
512(b)(11) if the trust were an organiza-

§1.681(a)-2

tion exempt from tax under section
501(a) by reason of section 501(c)(3).

(c) Examples. (1) The application of
this section may be illustrated by the
following examples, in which it is as-
sumed that the Y charity is not a char-
itable organization qualifying under
section 170(b)(1)(A) (see subparagraph
(2) of this paragraph):

Example 1. The X trust has income of
$50,000. There is included in this amount a
net profit of $31,000 from the operation of a
trade or business. The trustee is required to
pay half of the trust income to A, an individ-
ual, and the balance of the trust income to
the Y charity, an organization described in
section 170(c)(2). The trustee pays each bene-
ficiary $25,000. Under these facts, the unre-
lated business income of the trust (computed
before the charitable contributions deduc-
tion which would be allowed under section
512(b)(11)) is $30,000 ($31,000 less the deduction
of $1,000 allowed by section 512(b)(12)). The
deduction otherwise allowable under section
642(c) is $25,000, the amount paid to the Y
charity. The portion allocable to the unre-
lated business income (computed as pre-
scribed in paragraph (b)(2) of this section) is
$15,000, that is, an amount which bears the
same ratio to $25,000 as $30,000 bears to
$50,000. The portion allocable to the unre-
lated business income, and therefore dis-
allowed as a deduction, is $15,000 reduced by
$6,000 (20 percent of $30,000, the charitable
contributions deduction which would be al-
lowable under section 512(b)(11)), or $9,000.

Example 2. Assume the same facts as in ex-
ample 1, except that the trustee has discre-
tion as to the portion of the trust income to
be paid to each beneficiary, and the trustee
pays $40,000 to A and $10,000 to the Y charity.
The deduction otherwise allowable under
section 642(c) is $10,000. The portion allocable
to the unrelated business income computed
as prescribed in paragraph (b)(2) of this sec-
tion is $6,000, that is, an amount which bears
the same ratio to $10,000 as $30,000 bears to
$50,000. Since this amount does not exceed
the charitable contributions deduction which
would be allowable under section 512(b)(11)
($6,000, determined as in example 1), no por-
tion of it is disallowed as a deduction.

Example 3. Assume the same facts as in ex-
ample 1, except that the terms of the trust
instrument require the trustee to pay to the
Y charity the trust income, if any, derived
from the trade or business, and to pay to A
all the trust income derived from other
sources. The trustee pays $31,000 to the Y
charity and $19,000 to A. The deduction oth-
erwise allowable under section 642(c) is
$31,000. Since the entire income from the
trade or business is paid to Y charity, the
amount allocable to the unrelated business
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income computed before the charitable con-
tributions deduction under section 512(b)(11)
is $30,000 ($31,000 less the deduction of $1,000
allowed by section 512(b)(12)). The amount al-
locable to the unrelated business income and
therefore disallowed as a deduction is $24,000
($30,000 less $6,000).

Example 4. (i) Under the terms of the trust,
the trustee is required to pay half of the
trust income to A, an individual, for his life,
and the balance of the trust income to the Y
charity, an organization described in section
170(c)(2). Capital gains are allocable to cor-
pus and upon A’s death the trust is to termi-
nate and the corpus is to be distributed to
the Y charity. The trust has taxable income
of $50,000 computed without any deduction
for personal exemption, charitable contribu-
tions, or distributions. The amount of $50,000
includes $10,000 capital gains, $30,000 ($31,000
less the $1,000 deduction allowed under sec-
tion 512(b)(12)) unrelated business income
(computed before the charitable contribu-
tions deduction which would be allowed
under section 512(b)(11)) and other income of
$9,000. The trustee pays each beneficiary
$20,000.

(ii) The deduction otherwise allowable
under section 642(c) is $30,000 ($20,000 paid to
Y charity and $10,000 capital gains allocated
to corpus and permanently set aside for
charitable purposes). The portion allocable
to the unrelated business income is $15,000,
that is, an amount which bears the same
ratio to $20,000 (the amount paid to Y char-
ity) as $30,000 bears to $40,000 ($50,000 less
$10,000 capital gains allocable to corpus). The
portion allocable to the unrelated business
income, and therefore disallowed as a deduc-
tion, is $15,000 reduced by $6,000 (the chari-
table contributions deduction which would
be allowable under section 512(b)(11)), or
$9,000.

(2) If, in the examples in subpara-
graph (1) of this paragraph, the Y char-
ity were a charitable organization
qualifying under section 170(b)(1)(A),
then the deduction allowable under
section 512(b)(11) would be computed at
a rate of 30 percent.

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as
amended by T.D. 6605, 27 FR 8097, Aug. 15,
1962]

§1.681(b)-1 Cross reference.

For disallowance of certain chari-
table, etc., deductions otherwise allow-
able under section 642(c), see sections
508(d) and 4948(c)(4). See also 26 CFR
1.681(b)-1 and 1.681(c)-1 (rev. as of Apr.
1, 1974) for provisions applying before
January 1, 1970.

[T.D. 7428, 41 FR 34627, Aug. 16, 1976]

26 CFR Ch. | (4-1-97 Edition)

§1.682(a)-1 Income of trust in case of
divorce, etc.

(a) In general. (1) Section 682(a) pro-
vides rules in certain cases for deter-
mining the taxability of income of
trusts as between spouses who are di-
vorced, or who are separated under a
decree of separate maintenance or a
written separation agreement. In such
cases, the spouse actually entitled to
receive payments from the trust is con-
sidered the beneficiary rather than the
spouse in discharge of whose obliga-
tions the payments are made, except to
the extent that the payments are speci-
fied to be for the support of the obligor
spouse’s minor children in the divorce
or separate maintenance decree, the
separation agreement or the governing
trust instrument. For convenience, the
beneficiary spouse will hereafter in
this section and in §1.682(b)-1 be re-
ferred to as the “‘wife’” and the obligor
spouse from whom she is divorced or le-
gally separated as the ‘*husband”. (See
section 7701(a)(17).) Thus, under section
682(a) income of a trust:

(i) Which is paid, credited, or re-
quired to be distributed to the wife in
a taxable year of the wife, and

(if) Which, except for the provisions
of section 682, would be includible in
the gross income of her husband,

is includible in her gross income and is
not includible in his gross income.

(2) Section 682(a) does not apply in
any case to which section 71 applies.
Although section 682(a) and section 71
seemingly cover some of the same situ-
ations, there are important differences
between them. Thus, section 682(a) ap-
plies, for example, to a trust created
before the divorce or separation and
not in contemplation of it, while sec-
tion 71 applies only if the creation of
the trust or payments by a previously
created trust are in discharge of an ob-
ligation imposed upon or assumed by
the husband (or made specific) under
the court order or decree divorcing or
legally separating the husband and
wife, or a written instrument incident
to the divorce status or legal separa-
tion status, or a written separation
agreement. If section 71 applies, it re-
quires inclusion in the wife’s income of
the full amount of periodic payments
received attributable to property in
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trust (whether or not out of trust in-
come), while, if section 71 does not
apply, section 682(a) requires amounts
paid, credited, or required to be distrib-
uted to her to be included only to the
extent they are includible in the tax-
able income of a trust beneficiary
under subparts A through D (section
641 and following), part I, subchapter J,
chapter 1 of the Code.

(3) Section 682(a) is designed to
produce uniformity as between cases in
which, without section 682(a), the in-
come of a so-called alimony trust
would be taxable to the husband be-
cause of his continuing obligation to
support his wife or former wife, and
other cases in which the income of a
so-called alimony trust is taxable to
the wife or former wife because of the
termination of the husband’s obliga-
tion. Furthermore, section 682(a) taxes
trust income to the wife in all cases in
which the husband would otherwise be
taxed not only because of the discharge
of his alimony obligation but also be-
cause of his retention of control over
the trust income or corpus. Section
682(a) applies whether the wife is the
beneficiary under the terms of the
trust instrument or is an assignee of a
beneficiary.

(4) The application of section 682(a)
may be illustrated by the following ex-
amples, in which it is assumed that
both the husband and wife make their
income tax returns on a calendar year
basis:

Example 1. Upon the marriage of H and W,
H irrevocably transfers property in trust to
pay the income to W for her life for support,
maintenance, and all other expenses. Some
years later, W obtains a legal separation
from H under an order of court. W, relying
upon the income from the trust payable to
her, does not ask for any provision for her
support and the decree recites that since W
is adequately provided for by the trust, no
further provision is being made for her.
Under these facts, section 682(a), rather than
section 71, is applicable. Under the provi-
sions of section 682(a), the income of the
trust which becomes payable to W after the
order of separation is includible in her in-
come and is deductible by the trust. No part
of the income is includible in H’s income or
deductible by him.

Example 2. H transfers property in trust for
the benefit of W, retaining the power to re-
voke the trust at any time. H, however,
promises that if he revokes the trust he will
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transfer to W property in the value of
$100,000. The transfer in trust and the agree-
ment were not incident to divorce, but some
years later W divorces H. The court decree is
silent as to alimony and the trust. After the
divorce, income of the trust which becomes
payable to W is taxable to her, and is not
taxable to H or deductible by him. If H later
terminates the trust and transfers $100,000 of
property to W, the $100,000 is not income to
W nor deductible by H.

(b) Alimony trust income designated for
support of minor children. Section 682(a)
does not require the inclusion in the
wife’s income of trust income which
the terms of the divorce or separate
maintenance decree, separation agree-
ment, or trust instrument fix in terms
of an amount of money or a portion of
the income as a sum which is payable
for the support of minor children of the
husband. The portion of the income
which is payable for the support of the
minor children is includible in the hus-
band’s income. If in such a case trust
income fixed in terms of an amount of
money is to be paid but a lesser
amount becomes payable, the trust in-
come is considered to be payable for
the support of the husband’s minor
children to the extent of the sum which
would be payable for their support out
of the originally specified amount of
trust income. This rule is similar to
that provided in the case of periodic
payments under section 71. See §1.71-1.

§1.682(b)-1 Application of trust rules
to alimony payments.

(a) For the purpose of the application
of subparts A through D (section 641
and following), part 1, subchapter J,
chapter 1 of the Code, the wife de-
scribed in section 682 or section 71 who
is entitled to receive payments attrib-
utable to property in trust is consid-
ered a beneficiary of the trust, whether
or not the payments are made for the
benefit of the husband in discharge of
his obligations. A wife treated as a ben-
eficiary of a trust under this section is
also treated as the beneficiary of such
trust for purposes of the tax imposed
by section 56 (relating to the minimum
tax for tax preferences). For rules re-
lating to the treatment of items of tax
preference with respect to a bene-
ficiary of a trust, see §1.58-3.

(b) A periodic payment includible in
the wife’s gross income under section
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